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Marriage and Adultery under the Legal Codes of Qin and Han
Hsin-ning Liu
Institute of History and Philology, Academia Sinica

Bamboo slips from the Zhangjiashan tomb no. 247 record a judicial case involving
a man charged with adultery as a result of his claim to have married a woman. This paper
aims to examine the relationship between marriage and adultery, particularly the laws
and regulations stipulating the formation of marriage, dissolution of marriage, and
adultery.

On the formation of marriage, I discuss the substantial requirements of marriage,
including the right to marry, the willingness to marry, and the restrictions on the
relationship between parties. In my analysis of judicial cases, I argue that social
recognition is as important as household registration when determining the existence of
a marriage. In addition, by comparing three types of spouses, namely wife, concubine,
and maidservant, I point out that their distinction is not as clearly defined as it would be
in later times.

On the dissolution of marriage, I argue that women being sentenced to hard labor
leads to annulment of marriage. The same, however, does not apply to men. I also trace
the origins of “seven conditions for disowning a wife” and “breaking the bond of a

]

couple,” which are legal divorce requirements in subsequent dynasties. In the event
where an accusation is brought by husband and wife against each other, a harm caused
by husband and wife against each other, as well as the husband committing adultery, the
matrimonial relationship in actuality is dissolved. It should be noted that a wife could
accuse her husband, and that a wife’s rights were protected when her husband attacked
her or committed adultery.

On adultery, I point out that %% and #F in Qin and Han dynasties are two distinctly
different characters with the latter denoting a sex crime. In my investigation of judicial
cases, I find that there is criminal punishment imposed on unmarried men and women

engaging in sexual intercourse, which constitutes adultery. As to the types of adultery, I

point out that heavier punishment is imposed in the case of rape, when the parties
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concerned are of specific identities or relationships, or when adultery is committed in a
specific time or place.

Marriage and adultery both involve matters of sex. As such, where marriage is not
permitted, punishment in respect of adultery laws and regulations could then be imposed.
However, it would be too extreme to claim that sexual relationship outside of marriage
is adultery. The relationship between a master and his maidservants, for instance, is one

gray area where it is not matrimonial but implicitly approved by society and law.

Keywords: marriage, adultery, legal codes of Qin and Han, excavated documents
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